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(Continued from page 1)

You consider reminding her that if she spreads her
time off throughout the year like the rest of the
partners, she would not be so stressed, but you
decide it is not worth having "that argument"
again.

If this scenario seems even a little familiar, you
have got plenty of company. Most practices just
hire physicians and hope they produce, but fail to
set any real expectations for performance - clinical
or personal. No wonder your practice has raised
some high-maintenance (i.e. spoiled) physicians.

Every organization must have rules. Think about it.
You probably have rules about how physicians buy
into and are bought out of the practice, how your
stock is valued, how everyone is paid, and even
who votes at your meetings. But, you probably do
not have any rules on the expected conduct — clini-
cal or non-clinical — for your associate or your part-
ner physicians.

Without a Code of Conduct, what do you do with
your senior partner? Talk to her? Your staff clearly
doesn't want to - she's the boss. You can talk to
her, but you would rather not repeat any of your
previous conversations on this topic. Without any
rules for conduct, how can she be in violation of
anything? And without any rules, there are no
repercussions, either for initial or repeated prob-
lems, short of ganging up on her and firing her -
which you probably already would have done, if
you really thought she was that bad.

For a practice to profit as a business, it must func-
tion as one unified working unit rather than nu-
merous physicians going in different directions. A
Code of Conduct facilitates such internal harmoni-
zation and coordination. It establishes uniform,
reasonable expectations for all physicians (from
associates to partners) from general behavior to
productivity to maintaining high standards of care.
An effective Code of Conduct should also have
rules on expense reimbursement, corporate credit
card use, membership dues, sporting and related
expenses, conferences, travel and entertainment

expenses, spousal travel, and charitable contribu-
tions.

How do you establish a Code of Conduct?

A good first step in establishing a Code of Conduct
is to get the physicians together for an office
meeting or, better yet, a weekend retreat. With-
out day-to-day office distractions, you can talk sen-
sibly and arrive at a consensus on what reasonable
behavior is. Using an outside facilitator can help
move the process along.

There is no established definition for reasonable
behavior; each practice is unique and each will
have its own tolerance for accepted conduct. Your
Code of Conduct should reflect your practice's cul-
ture or "norms." For instance, a low tolerance for
behavior which is deemed to be especially harmful
would be reflected in rapidly escalating financial
penalties for repeat violations.

Sample Rules of Conduct

The following are some simple, sample rules that
may be incorporated into your Code of Conduct.
Your rules will need to be more detailed, specific
and tailored to your practice:

e Address physician concerns regarding staff
behavior with the staff member in private;

e Communication is clear, open, and direct;

e Display respect for the dignity of others;

e Use appropriate channels to express dissatis-
faction or grievances with staff;

e Begin patients hours on time except for emer-
gencies;

e Do not change/cancel patient schedules ex-
cept for emergencies; and

e Call response must be timely (specify expected
response times to typical medical problems).

Sample Prohibited Behaviors

The following are typical prohibited behaviors.
Your list of prohibited behaviors will need to be
more detailed, specific and tailored to your prac-
tice:

e Using foul or abusive language;

(Continued on page 3)



Does Your Practice Need a Code of Conduct?

(Continued from page 2)

e  Being disrespectful or uncourteous;

e Intimidating staff;

e Sexual harassment; and

e Derogatory, degrading or offensive comments.

If the physicians find it difficult to precisely define
unreasonable behaviors, a therapist, patient advo-
cate, attorney or practice management consultant
may be able to help create a clear definition.

Enforcement

Once you have established the rules, put some
"teeth" into the policies. On the first offense, per-
haps give only a warning. For every infraction
thereafter, the penalty could be docking a physi-
cian's pay. For example, start with a $1,000 fine,
increasing up to $5,000 or more, or whatever
amount you feel is appropriate, for physicians that
routinely breach the policy.

Your Code of Conduct should specify the process
for handling disruptive behavior. Set guidelines for
staff to air a grievance or report a complaint. How
should fairness issues be addressed? Is there any
due process? Will your practice give the offender
any options? How will the defense of the offender
be dealt with? If you're unsure how to proceed,
seek the advice of legal experts or risk manage-
ment advisors.

Importance of Employee Handbooks

(Continued from page 1)

When taking any action, create or collect appropri-
ate documentation, such as any formal grievances
and past performance reviews. Make sure you
gather specific information and any available data
on the effect that the disruptive behavior is having
on the practice, whether it is personal friction or
financial ramifications. Now you can take the next
step toward responding, as documented in the
Code of Conduct.

Be prepared for the situation where the offending
physician has psychological, substance abuse, or
other problems that the practice cannot handle.
Instead of firing the physician, create options, such
as using a therapist, or perhaps a leave of absence.

Summary

In a group practice, success is dependent on the
group working as a team. Your group practice is
only as competent and as strong as your weakest
link. Without rules, expectations are not clear, and
the practice will likely flounder when disruptive
behavior occurs. By contrast, with well-thought
out rules, a swift and reasonable remedy usually
can be fashioned for any "incident". By clarifying
expectations and having all group members sign
off on your Code of Conduct, you increase the
odds that expectations will be met. And, if perfor-
mance falls short, your practice has a system in
place and can react appropriately.®

Legal Protection. In most states, employment is “at will.” This means that either the employee or employer is
permitted to end the employment relationship at any time, for any reason, with or without notice. Having an
employee handbook with a disclaimer that employment is considered “at will” protects the employer from later

allegations of implied contract and wrongful termination.

Basis for Discipline/Termination. While the employee handbook is not a contract, it does set out the policies and
expectations of the employer. Distributing, and having your employees sign off on having read and understood
such policies, is the first step in showing that employees were aware of a given policy should they violate it. This
gives a reasonable basis for disciplinary action (up to and including termination) in the case of a violation.

(Continued on page 4)
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Management Guidance. In line with “legal protec-
tion” and “basis for discipline/termination” de-
scribed above, employee handbooks provide guid-
ance to managers so they can appropriately handle
employee issues consistently.  This, in turn, will
protect the practice against claims of discrimina-
tion.

Handling Disputes Internally. A properly drafted
employee handbook provides contact information
for the appropriate individual within the practice
to approach should an employee have questions
beyond what is answered in the handbook or wish-
es to air a grievance. Making clear that there is an
internal chain of command that should be

utilized may stress the notion that prob-

discussed below), if any.

Work Schedules. Clearly set out expectations for
business hours, attendance, punctuality, and how
absences should be communicated to the practice.
It is particularly important that these expectations
are clearly set as you may encounter issues in this
area more frequently than others.

Benefits. Provide employees with a general over-
view of benefits offered by the practice, including
health care, dental, vision, life insurance, disability,
etc. Because these benefits change so frequently,
don’t discuss specific entitlements but do discuss
eligibility criteria. If you want to include more
comprehensive information, consider making ref-

erence to an external document describ-

ing the current year’s plan or simply in-

Harassment and Discrimi-

lems should be resolved internally; this may
dissuade disgruntled employees from hasti-

nation. Employers are
required to comply with

clude a contact person that employees
may contact for more information.

ly contacting a government agency or attor-  equal employment oppor-

ney when a problem arises.
You should include:

Introductory Statement. Here, you should

tunity laws, which prohib- ~ Harassment and Discrimination. Employ-
it harassment and dis-

ers are required to comply with equal em-

crimination, including the  5]oyment opportunity laws, which prohibit
Americans with Disabili-

ties Act. Your employee

- ; handbook should include
include that your handbook is not a con- , ccction about these

harassment and discrimination, including
the Americans with Disabilities Act. Your
employee handbook should include a sec-

tract, it supersedes any previous hand- Jaws, outlining what the tion about these laws, outlining what the

books, that all policies are subject to laws say and your prac-

change, and employment is “at will.” This tice’s commitment to
complying with them.

important disclaimer is for the protection of
your practice.

Standards of Conduct. Document your expecta-
tions regarding professionalism and how your em-
ployees should conduct themselves, including
dress code and ethics.

General Employment Information. Consider outlin-
ing employment eligibility; employment classifica-
tion (i.e., full-time versus part-time versus per di-
em, etc.); introductory period timeline and require-
ments; compensation, including overtime pay; pay
schedules; time keeping records; and meal/break
time during working hours. Also, be clear that you,
as the employer, will make all required deductions
for federal and state taxes as well as voluntary de-
ductions that employees elect in order to partici-
pate in the practice’s benefit programs (further

laws say and your practice’s commitment
to complying with them. Further, include
information regarding how employees are
expected to comply; for example, what
behaviors should be avoided?

Drug and Alcohol Policies. Employees who abuse
drugs and alcohol oftentimes are less productive
and have greater absenteeism. Drug and alcohol
testing policies can be beneficial, but if they are
not done correctly, can lead to significant legal
ramifications. The first step is to have a drug and
alcohol policy, which should specify what tests will
be conducted and when as well as consequences
of positive tests and the practice’s commitment to
confidentiality.

Confidentiality. As a health care provider, your
employees have access to protected health infor-
mation, which is governed by state and federal

(Continued on page 5)
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law. Your employee handbook should include ex-
pectations related to confidentiality, generally, and
HIPAA requirements, specifically, to ensure that all
employees understand their obligations under the
law.

Leave. This section should outline sick, vacation,
and personal leave (note that you may choose to
combine all of these into a single “paid time off”
category) as well as jury duty, military leave, be-
reavement leave, and unpaid leaves of absence.
Note that leave policies can be tricky, as some are
required while some are purely discretionary.
Whether leave is required or discretionary depends
on federal, state, and, sometimes, local law.

Performance Reviews. Include a policy providing
for performance reviews so that employees under-
stand when and in what manner their performance
and compensation will be discussed. Performance
reviews (which should be conducted no less fre-
quently than annually) benefit the employee as well
as the practice; they are an important training and
coaching tool, providing an opportunity to
acknowledge employees’ value to the practice, dis-
cuss and track employees’ strengths and weakness-
es, and provide feedback for improvements. They
also provide an opportunity for employees to make
managers aware of concerns they may have so that
grievances can be resolved.

Discipline and Termination. Your handbook should
outline example offenses that will be met with dis-
ciplinary action. Of course a few pages cannot pre-
dict every employee-related occurrence that your
practice may encounter, but you should strive to
give examples of what actions may lead to disci-
pline as well as which may result in immediate ter-
mination. Use permissive language like “may,”

“typically,” and “generally,” which will give your
practice flexibility while also providing useful guid-
ance to managers so that discipline can be fairly
and consistently applied.

Heed these tips for a comprehensive, successful
employee handbook:

Short and Sweet. Include enough detail as to com-
pletely set forth each party’s responsibilities but be
careful not to overwhelm the reader. In the same
vein, do not include so much detail, such that small
changes in your practices will necessitate frequent
updates. You want your employee handbook to be
usable; use simple language and avoid legal jargon.

Beware the Form. Sure, template employee hand-
books are available online (for free and for pur-
chase). As a matter of fact, we at The Health Care
Group have a model employee handbook, entitled
“Model Medical Practice Personnel Policy Manual &
Workplace Harassment Training Compliance Plan,”
which can be purchased through our online store.
But — beware the form. “Template” and “model”
documents are just that — templates and models.
They are not intended to be your final handbook
that gets distributed to your employees. Make sure
that your handbook is customized to the medical
industry, generally, and your practice, specifically.

Acknowledgement.  Your employee handbook
should include an acknowledgement form which
should be signed by every employee. The employ-
ees’ signatures on this form verify that each has
received, read, and understands the policies con-
tained in the handbook. This provides some legal
protection, should an employee, later, claim igno-
rance as to his employment status or a specific poli-
cy.

(Continued on page 9)



By: Daniel M. Bernick, Esquire, MBA

The answer is (drumroll).....it depends how
you see things.

“Wait a second,” you say. This can’t be a sub-
jective analysis. We are talking about num-
bers.

Well yes, we’re talking about numbers, but
numbers can be calculated in different ways.

Take a solo specialist physician who generates
$900,000 in annual receipts from professional
and ancillary services. He has no associate MD
or mid-level provider. Assume further that
this solo practice has expenses (rent, utilities,
payroll, etc.) of $540,000 (excluding doctor
compensation, benefits, and expenses).
$900,000 less $540,000 leaves $360,000 avail-
able for the owner’s W-2 salary, benefits and
expenses, including retirement, health, payroll
taxes, CME costs, society dues, licensing and
hospital privilege fees, journals, and malprac-
tice insurance. The practice has an overhead
rate of 60% ($540,000 divided by $900,000).

The solo specialist is getting booked too far
out, such that some PCP referrers are getting
frustrated that they cannot get their patients
seen by the specialist. The specialist therefore
decides to explore the possibility of hiring a
new associate doctor, to accommodate de-
mand and shorten wait times.

The office manager is tasked with doing a pro
forma to see whether such a hire makes finan-
cial sense. After checking bulletin boards and
talking with recruiters, she estimates that a
starting salary of $200,000 will be necessary to
attract a quality candidate. She further esti-
mates that the benefits package for year one
will total $42,500, consisting of malpractice

Am | Making Money on my Associate Doctor?

insurance, health insurance, CME costs, dues
and journals, payroll taxes, and retirement
plan contribution. She has further learned
that incentive bonuses are typically offered, in
addition to salary. A competitive bonus, she
believes, will be 35% of associate revenue gen-
erated in excess of 2.5 times the associate’s
base salary.

The practice has sufficient exam rooms and
equipment to accommodate another doctor,
but some additional staff will be needed, and
some extra supplies cost. She estimates the
added overhead at $120,000 for the first year.
After year one, she estimates that there will
be no additional staff needed, but there will
be further increases in supplies cost as the
associate’s production grows.

The office manager has also projected some
production numbers for the new associate.
She knows that in the first year the associate’s
production will be constrained by credential-
ing delays, and the normal lag between date
of service and date of payment. She also esti-
mates that the new doctor will not be able to
see patients as quickly as the senior doctor,
and that there may be some reluctance by
existing referrers to allow their patients to be
seen by the new doctor.

All things considered, the office manager is
projecting first year production for the new
associate of only one-half of the owner’s pro-
duction of $900,000, or $450,000. She further
estimates that of the $450,000, only $350,000
will be “new revenue,” with the remaining
$100,000 “cannibalized” from the owner’s
existing production.

After year one, the office manager projects
steady increases in associate production, with
(Continued on page 7)
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(Continued from page 6)
the senior doctor’s revenue remaining constant at $100,000 less than his existing level of $900,000.

Based on these numbers, and spreading overhead costs over the two doctors, the office manager pro-
duces the following profitability analysis:

DIAGRAM #1 Year 1 Year 2 Year 3
OVERHEAD ALLOCATED PER CAPITA

Associate Revenue 450,000 550,000 650,000
Associate Compensation (242,500) (261,250) (298,500)
Overhead Allocation @ 50% of Total (330,000) _ (340,000) _ (350,000)
Net Profit (122,500) (51,250) 1,500
Cumulative Profit (122,500) (173,750) (172,250)

Senior doctor is shocked. He knows he should hire the new doctor, to preserve his existing referral rela-
tionships, but the pro forma shows a cumulative loss of $172,250 for the first three years! How can he
sustain such a loss?

But is there really a loss? Note that under this first approach, the office manager has allocated 50% of
total overhead costs to the new doctor, from day one. But in the first year, the associate’s production
will be only half of senior’s production. s it reasonable to allocate 50% of total overhead costs to the
new doctor, even though his revenue and patient flow are far lower than senior’s? Isn’t it true that be-
cause of his lower volume, the new doctor should be allocated less overhead than the senior doctor?
After all, if he sees fewer patients than the senior doctor, the new doctor will consume less staff time,
supplies, and other practice resources.

So our long-suffering office manager goes back to her calculations. This time she allocates all overhead
based on the relative production of the two doctors. Here is what she comes up with:

DIAGRAM #2 Year 1 Year 2 Year 3
OVERHEAD AS % OF RECEIPTS

Associate Revenue 450,000 550,000 650,000
Associate Compensation (242,500) (261,250) (298,500)

Overhead Allocation Based on Relative Production (237,600) (277,037) (313,793)

Net Profit (30,100) 11,713 37,707
Cumulative Profit (30,100) (18,387) 19,320

(Continued on page 8)
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(Continued from page 7)

Now it appears that in the first three years, the owner will eke out a tiny profit of about $19,000. How-
ever, that is not much encouragement. $19,000 of profit after all the hassle of recruiting and on-
boarding a new associate? Why bother?

But consider this. Are we making the correct comparison? We have been focusing on the new doctor,
and considering him as a “profit center.” He doesn’t look very profitable.

But what if we compared the owner’s position, in a “before versus after” analysis? The office manager
comes back with yet another spreadsheet, as follows:

DIAGRAM #3 Year 1 Year 2 Year 3
OWNER POSITION: BEFORE AND AFTER NEW HIRE

Existing Owner Compensation (before hire) 360,000 360,000 360,000
New Owner Compensation (after hire) 347,500 408,750 451,500
Delta (12,500) 48,750 91,500
Cumulative Delta (12,500) 36,250 127,750

A cumulative profit of $127,750 over three years. Not so bad!

How can it be that in the first two analyses, the new doctor was perceived as something between a big
loss and a tiny profit, whereas in the third analysis the new owner actually makes some significant mon-
ey?

The answer lies in how we perceive “ownership” of the overhead.

In the first two scenarios, we treated the new doctor as having to bear a full load of overhead, either an
equal share (first scenario) or production share (second scenario). Effectively, we treated the new doc-
tor as “owning” a full share of overhead from the moment he walked through the door. Conversely, we
viewed the owner doctor as “downloading” a full share of overhead on that new doctor, the minute he
walked through the doorway.

In fact, the reality is this: until the new doctor becomes a partner, he or she is not strongly bound to the
practice, and is thus a “flight risk.” And if that doctor leaves the practice, 100% of the overhead will be
back on the owner’s plate.

Put another way, the new doctor arguably should be associated — at least for the first few years — only
with the MARGINAL increase in overhead that accompanies his or her on-boarding and continued asso-
ciation with the practice. It is projected that there will be a year one increase in overhead of $120,000,
in our analysis, plus subsequent increases for increased supply costs, because of the new doctor. Hope-
fully, these extra costs could be eliminated if the new doctor left. (That is not always the case, such as

(Continued on page 10)
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Follow the Rules. You have finished drafting an
employee handbook, reviewed it with your em-
ployees at an employee meeting, and gotten your
employees to acknowledge receipt...now what?

Model
Medical Practice

Personnel Policy Manual

& Workplace Harassment

Read it and follow it. Training

Living Document. Review and update your em- Compllance Plan

ployee handbook frequently to ensure that your
practice’s policies are properly articulated and re-
main in compliance with federal, state, and local
laws.

Z0

Ask for Help. Contact knowledgeable legal counsel
to draft or review your employee handbook to en-
sure that it complies with all federal, state, and
local guidelines and your practice is adequately
protected. B

Heullh Gan Groud

Get Your Copy and Fine Tune Your Existing Manual or
Implement a New One Today

It is important that all of the issues are covered and that your practice follows its own policies
rather than taking an ad hoc approach to discipline, wage determinations and the like. This
Manual presents the issues that you need to address in formulating your own manual, such as
confidentiality, termination, and how you handle harassment. An effective manual increases
your office efficiency, and improves job satisfaction. Get the guidance you need and fine tune
your existing manual or implement a new one today. Check out our online store.

http://www.healthcaregroup.com/model-medical-practice-personnel-policy-manual-workplace-harassment-training-compliance-plan-details.html
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(Continued from page 8)

with improvements to the building or new equipment purchases needed to accommodate the new doc-
tor.)

These MARGINAL changes in overhead, plus the cost of compensation to the new doctor, are balanced
by the extra revenue that can be generated if the new doctor joins. Here is the analysis:

DIAGRAM #4 Year 1 Year 2 Year 3
OVERHEAD AND REVENUE AS MARGINAL

Baseline Owner Compensation 360,000 360,000 360,000
Plus Marginal Revenue Increase 350,000 450,000 550,000
Less Marginal Overhead Increase (120,000) (140,000) (160,000)
Less Associate Compensation (242,500) (261,250) (298,500)
Net New Owner Compensation 347,500 408,750 451,500
Change in Owner Compensation (12,500) 48,750 91,500
Cumulative Change in Owner Compensation (12,500) 36,250 127,750

As you can see, the final numbers, in terms of the owner’s financial position, are identical to the “before
and after” analysis prepared by the office manager. This last “marginal” analysis is simply a more de-
tailed inspection of the reasons for the “before versus after” change in the owner’s compensation.

Arguably, this “before versus after” or “marginal” analysis is the appropriate approach to use in making
our hypothetical hire decision. Simply put, will the owner be better off if he hires, or does not
(considering just the short-term-financial ramifications)? The baseline for comparison is the owner’s pre
-associate status quo, and not his position after a full load of overhead has been allocated to the new
doctor.

Does there ever come a point where it is appropriate to allocate a full share of overhead to the associ-
ate? Yes. Once the associate becomes a partner, he is committed to the practice, and must accept a
share of total overhead, whether an equal share, production share, or combination of the two. And,
until he or she produces enough revenue to support such a full share of overhead, he should remain an
associate.

It can also be argued that a “permanent associate” physician should be allocated a full share of over-
head, after a number of years, as if he or she were a partner. The theory here is that the associate, hav-
ing remained with the practice for ten years or more, is more or less a permanent fixture in the prac-
tice, and as such should “carry his own weight,” in terms of a full share of overhead. B



The Associate Employment Contract

By: Joseph W. Gallagher, Esquire, LL.M

It is important to remember that the initial em-
ployment agreement with a practice can be the
basis for a hopefully long, productive and fulfilling
relationship. Therefore it is essential that your
initial employment agreement cover all the rea-
sonable contingencies -- from your first day of
employment to the time of "partnership."

WRITTEN EMPLOYMENT AGREEMENT

Too often employment relationships have been
run on a handshake to the great detriment of both
practices and new doctors. The trust implied in a
handshake agreement is admirable, but not advis-
able when your career is at stake. Thus, it is es-
sential that all agreed terms and provisions be
placed in writing. New employment arrangements
are so detailed and complex that even well-
intentioned people will forget some of the exact
terms that may have been verbally agreed upon.
Moreover, time and experiences often distort per-
ceptions of past discussions and agreements.

Contract negotiations can be viewed as the final
step in your interview process. You should take
this opportunity to carefully consider whether the
proposed arrangements truly make sense for the
practice and the associate.

Physician employment agreements need not be
comprised of incomprehensible legal gobbledy-
gook; they can and should be presented in plain
English that is easy to read and free of ambiguity.
In fact, we recommend that practices set out the
employment terms in an easily understood letter
agreement. Such letters are legally binding and
usually more comprehensible than the typical
"formal" contracts we often see.

Below is an overview of the key elements of most
new physician employment contracts. This is not a
comprehensive review, but it should provide you
with a good idea of the broad contractual issues

that will be involved in your employment agree-
ment.

EMPLOYMENT TERM

The employment agreement should clearly show
the length of time the physician will be employed
by the practice. Traditional terms of employment
range from 1 to 3 years, though most trend to-
ward an employment period between 2 and 3
years. Employment may be contingent upon the
physician gaining staff privileges at the practice's
hospitals and outpatient surgical facilities, appro-
priate state and DEA licenses, acceptance into the
practice's major payor programs, and qualifying
for malpractice liability insurance coverage.

The agreement may explain that employment is
"at will" which means that either party may end
the employment whenever it wishes, with a notice
period specifically set. Notice periods typically run
from 30-90 days. Most employment agreements
will also allow the practice to immediately fire an
associate under certain "for cause" circumstances,
which supersedes the "at will" notice provision.
These are usually egregious specific "for cause"
situations which include loss of license or hospital/
ASC privileges; suspension, exclusion, or other
sanction from or under the Medicare/Medicaid or
similar programs; ineligibility for standard premi-
um professional malpractice insurance coverage;
conviction of a felony or other crime; and divulg-
ing confidential patient information. However, the
agreement may also include less specific "for
cause" situations such as dishonesty; refusal to
follow direction; and a general termination "for
(any other) cause".

Some agreements will have a specific evaluation
period set out. Typical criteria include: commit-
ment of time and energy to the practice; and level
of productivity, efficiency to the practice.

(Continued on page 12)
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(Continued from page 11)
COMPENSATION

Base Salary: The employment agreement
should plainly spell out the total compensa-
tion the associate will be paid during the initial
(and in some cases entire) term of employ-
ment. A $10,000-$15,000 annual increase in
base salary is not uncommon for each subse-
quent year of employment (subject of course
to practice finances and the employer’s per-
formance expectations).

Base plus Incentive: Incentive compensation
provisions are quite typical in new employ-
ment agreements and, when combined with
base pay, can be an important part of your
total compensation arrangements. An often
used incentive compensation arrangement is
based on being paid a percentage of the gross
income the practice actually collects for the
professional services the associate generates
in excess of 2 to 3 times the practice's cost to
employ him/her. For example, if base salary is
$200,000, the associate might be entitled to
an incentive compensation bonus of 25% of
actual collections for his/her services in excess
of $500,000 ($200,000 times 2.5).

The practice may also pay you a discretionary
bonus, based on the practice's subjective as-
sessment of overall contribution to the prac-
tice's success by the associate.

Straight Production: Instead of base salary (or
base coupled with an incentive), some practic-
es prefer to compensate associates on a per-
centage of production (which can be meas-
ured in terms of charges or collections for ser-
vices); given the uncertainty of just how busy
the associate may be, it is understandable why
these percentage deals may create some
angst; on the other hand, in the right practice,
the deal can be quite rewarding compared to
a base salary approach. Percentage deals re-
quire careful review along with an advisor who

is familiar with the typical finances of the prac-
tice; you are going to need to see historical
data and other reports from the practice to
gain a comfort level with this type of arrange-
ment.

BUSINESS EXPENSES

The practice generally will pay some or most
of employment-related general business ex-
penses. You simply need to make sure there is
a clear understanding what the practice will
pay for and what it will not pay for. Expenses
to consider include professional liability
(malpractice) insurance premiums; profession-
al society dues; professional journals, books
and subscriptions; hospital staff fees; profes-
sional travel and continuing education costs;
and sometimes, an allowance for promotional
activities with referral sources, as well as work
-related automobile or cellular device expens-
es. Most practices will pay the entire cost of
malpractice insurance. Some practices may
also include reimbursement for board certifi-
cation testing fees and/or study courses. Re-
garding the other business expenses, the prac-
tice may require that they be approved in ad-
vance or that they not exceed an agreed dollar
amount per year.

FRINGE BENEFITS

As to fringe benefits, once again, you simply
need to make sure there is a clear understand-
ing what the practice will pay for and what it
will not pay for. Most practices offer a range
of fringe benefits to its employee-doctors,
including: basic health insurance; group term
life insurance; coverage under the practice's
retirement plan(s); and perhaps disability in-
surance.

VACATIONS, PROFESSIONAL ABSENCE & SICK
PAY

During the first year of employment, two to
(Continued on page 13)
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three weeks of paid vacation time is a typical
range. One additional week of paid time off is
generally provided for professional education,
professional society meetings, or to take
board examinations. These weeks may be
combined into total paid time off. The
amount of paid vacation and professional time
off usually increases with the length of em-
ployment.

The employment agreement should also ex-
plain in detail how much sick pay (if any) the
associate will receive during each year of em-
ployment. Five to twenty days of paid ab-
sence for illness or disability is a typical range.
At a minimum, pregnancy-related leave must
be treated as any other disability under the
practice's sick and disability leave policy, alt-
hough state and local laws may provide for
even more leave.

RESTRICTIVE COVENANTS

In our work with practices all over the country,
the overwhelming majority of written employ-
ment agreements contain a "no compete"
clause or restrictive covenant in one form or
another in those states where they are al-
lowed. In fact, restrictive covenants often
receive as much attention and negotiation as
base pay or incentive bonus arrangements.

What Is a Restrictive Covenant? A restrictive
covenant is a contractual obligation by which
an employee promises not to take competitive
actions against his or her employer in a desig-
nated geographic area and for an agreed peri-
od of time. While some maintain a level of
skepticism about the enforceability of restric-
tive covenants, they have been upheld in most
states if reasonably drawn and if the practice
has a legitimate interest to protect. Although
reasonableness ultimately depends on the
circumstances of a particular relationship, a
number of guide posts have been established

through the years that are useful in develop-
ing an enforceable restrictive covenant.

Reasonableness: Reasonableness is often a
“balancing test” in the eyes of the law. First,
the covenant has to be necessary to protect
an employer's legitimate rights; second, the
covenant cannot be overbroad so as to inter-
fere with the employee's rights; and third, the
negative impact on the public's interest must
be minimized.

How Long? The restrictive covenant should be
effective only as long as necessary to protect
the practice's interests and moderate the risk
of injury. Typically, a covenant which
attempts to exclude an associate from practic-
ing in the restricted area for a period of more
than two years could be considered unreason-
able. A doctor returning to the practice's pa-
tient-drawing area after two years is unlikely
to retain the same drawing power. A longer
covenant would, in all likelihood, be unreason-
able and thus unenforceable.

How Wide? Establishing a reasonable geo-
graphic boundary can be tricky depending on
the surrounding territory -- e.g., an office in
the center of a large city, versus a suburban
location, versus a rural setting. The covenant
has to be worded to cover the area actually
served by the practice. It is not advisable for a
practice to stake out an area that envelops
every last patient -- the better approach is to
establish a boundary that takes into account
about 80% of them. Covenants that merely
create a flat mileage radius may be too expan-
sive since the entire patient population rarely
comes from such an evenly drawn boundary.

NON-SOLICITATION COVENANT

Regardless of whether or not the employment
agreement contains a restrictive covenant, it
should include a separate non-solicitation cov-
enant. The purpose of a non-solicitation cove-

(Continued on page 14)
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nant is to prevent the associate from soliciting the
practice's referral sources and patients before or
immediately after employment with the practice
terminates. A non-solicitation covenant is usually
used in addition to, not instead of, a restrictive
covenant. Itis meant to prevent solicitation even if
the associate has moved beyond the geographical
limits contained in a restrictive covenant.

FUTURE CO-OWNERSHIP

We typically recommend that the employment
agreement include an outline of the buy-in, income
division and future co-ownership arrangements.
Look for at least a broad outline of the process and
factors the practice will use to evaluate potential
for co-ownership. It should also include a specific
date by which the practice will initiate the future
co-ownership discussions, and another date by
which the practice's current owners will make a
firm decision about offering co-ownership.

The general co-ownership terms should include an

THE HEALTH CARE GROUP

140 W. Germantown Pike, Suite 200
Plymouth Meeting, PA 19462-1421
(610) 828-3888 * Fax (610) 828-3658
E-mail: services@healthcaregroup.com
Visit our website: www.healthcaregroup

explanation of how the price of an equity interest
in the practice will be determined, the formula to
be used to set the dollar value of the equity inter-
est, and how much of an equity interest you are to
purchase.

In addition, if part of the buy-in is to be through a
partner compensation plan, the future co-
ownership provision should set out the rough de-
tails of how this would be accomplished.

CONCLUSION

The written employment agreement should clearly
and unambiguously deal with all the pertinent de-
tails of your employment relationship with the
practice. After all, it will be the underlying basis for
a long-term, productive and successful work (and
eventual co-ownership) arrangement. The em-
ployment agreement should properly recognize
and balance the legitimate needs and interests of
the employee-doctor, while also protecting the
practice's legitimate needs, interests and invest-
ment in the associate.®

Health Care Group
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